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a safety statute or an established 
private right of action, this court has 
never held that parties have an abso- 
lute right to admit evidence of viola- 
tion of a civil statute to show a stan- 
dard of care. Even were this court 
inclined to adopt the plaintiffs’ posi- 
tion that a violation of a civil statute 
can be generally admitted for such 
purposes, a question we decline to ad- 
dress on this appeal, the circuit court’s 
discretionary refusal to admit the evi- 
dence in this case had a rational basis 
in the law and facts of the case.”), - 
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regard to a question in a deposition 
which asked whether defendants were 
“guilty of [medical] malpractice”; the 
term “guilty” in this context might 
have confused the jury because the is- 
sue was “negligence”), 
Westport Ins. Corp, y, Appleton 
Papers Inc., 2010 WI App 86, J 58, 827 
Wis, 2d 120, 787 N.W.2d 894 (Ct, App. 
2010) (in a complex trial over ingur. 
ance coverage for environmental dam- 
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jury with these documents would re- 
sult in twelve laymen attempting to 
discern the legal meaning of complex 
legal documents about which a court- 
room full of lawyers did not agree, and 
could result in the consideration of is- 
sues not relevant to the Insurers’ late- 
notice defense. The jury was provided 
with ample information about these 
documents, limited to the extent the 
documents were relevant to when API 
was required to give notice under its 
policies. We affirm the trial court’s 
discretionary decision limiting the use 
of this cumulative and confusing evi- 
dence,”), ) 
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og 304, 312, 272 N.W.2d 381, 385 (Ct, 
App. 1978), aff'd in part, disapproved 
jn part on other grounds, 97 Wis. 2d 
38, 292 N.W.2d 859 (1980) (testimony 
bya witness with “no impeachable mo- 
tive” was necessary to corroborate 
testimony against the defendant given 
by his co-conspirators); Sommers V. 
Friedman, 172 Wis. 2d 459, 493 N.W.2d 
393 (Ct. App. 1992) (medical malprac- 
tice action alleging a negligent misdi- 
sis of an “aortic dissection” where 
the jury returned a verdict for the 
defense; the trial court did not abuse 
its discretion in allowing three other 
treating physicians, who were not 
sued, to testify that they examined the 
deceased prior to his discharge and 
reached the same conclusion as the 
defendant doctor; held that the jury 
was not led to exonerate the defendant 
simply because the other three doctors 
also failed to make the diagnosis and 
were not sued: (1) the defendant ac- 
knowledged her role as the primary 
treating physician, (2) a limiting 1m- 
struction was given informing the jury 
of the relevant inferences (e.g defen- 
dant considered all information, aortic 
are an “obscure” condition, 
rer abi of defendant's findings with 
e otherg relative to care and skill). 
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prise is coupled with the danger of 
prejudice and confusion of issues”) 
(citations omitted); Lease America 
Corp. v. Insurance Co. of North 
America, 88 Wis. 2d 395, 399, 276 
N.W.2d 767, 769 (1979) (although 
surprise is not listed as a factor in Wis. 
Stats. § 904.03, testimony which re- 
sults in surprise may be excluded if 
surprise requires a continuance caus- 
ing undue delay or if it is coupled with 
dangers of unfair prejudice or confu- 
sion of the issues). 
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(in medical malpractice litigation, the 
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the purpose of proving that the person acted in conformity there. 
with on a particular occasion, except: om 3 
(a) Character of accused. Evidence of a pertinent trait of the 
accused’s character offered by an accused, or by the prosecution 
to rebut the same; pi 4 
(b) Character of victim. Except as provided in s. 972.11(2), ev- 
idence of a pertinent trait of character of the victim of the 
crime offered by an accused, or by the prosecution to rebut the 
same, or evidence of a character trait of peacefulness of the 
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prove? ; 
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‘ propensity evidence an 
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A ing to it. The term propensity evidence” applies to the broad 
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garter compounds the difficulty. Third 
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Casi ple, being used as circumstantial evi 

red because the substantive law has made character an is- 

sue in the pleadings (“character at issue”)? Note also that both 

character and habit are relevant to show propensity (circumstan- 

=] evidence of conduct). “Other act” evidence (ie., “specific in- 

lly stances”) usually carries dual relevance, although only one use is 

issible: it tends to show a character trait (not permissible) 

while also tending to establish ostensibly different, permissible 

positions, such as motive, identity and the like. Complications 

proof: rapidly arise because the law restricts the permissible range of 

character evidence. In short, the proponent must identify exactly 
how the evidence is relevant. á 


ance and Fortunately, the rules of evidence provide considerable 
pame a guidance. Wis. Stats. $ 904.04 governs. the admissibility of 
pa character evidence as circumstantial evidence of conduct as well 
ace Kieren as the admissibility of “other acts” to prove something other than 
i character, such as intent, knowledge, or identity. No rule directly 
ree mak addresses character at issue, although Wis. Stats. § 904.05 
RRI controls the permissible modes of proving character regardless of 
‘ its purpose. Habit and routine practice are governed by Wis. 
eg nd § 404.101 What is “character”? | . ; i 
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; : OLE aeg s 
"is a generalized description of page AN Ui honesty, — 
lisposition in respect to a genera sah of a character for 
rance, or peacefulness . . «. If me ppa prudently in 
pa ane : of the person’s tendency +0 t home, in handling 


ations of life-in business, a 
"3 171 


ani ; ~~ uv. ts 
y EN, Aya EVP 2a i 
SNPE Y 


t] 
S 
Ga 


} 


X AD 
aed 4 a èi 
aS ee 


VAVE i 
gi cos 


v 
ns 


4 


okt 


wees 
Sts Ye 


AR 
‘eee 


Uae Spee 
ate 
Ps J 


Se as 
& 


STP 


ERS, 


WISCONSIN EVIDENGg 


1 

s the street: 
walking across vn product of common sense 
of character Act fissentially, rpc dot isa 
about human be av what other peop’e, kni of us, 
al construct) it 1 inion (“I think she’s hardwork. 
ion) in the communit 


§ 404,101 
automobiles and in 


The law’s 


and lay ideas 


social and Oe das a pe » (raputati , 
whether Pr revailing “Bossip i, Garacter embodies the labels 


ing”) or the Provas hardworking too often 
CP ink she's hardy’ which reg? ettably fe m all identifi, 
ttach to other peop ©: character is not formally ified 
wea ae us, char and reflects more the rumina- 
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pert i He ARE with testimony that the same individual 
is “untruthful” or “violent. with traditional moral values 
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See ONRI” and “peacefulness; but this is not inevitably 


city occasionally blurs into character.” For 
ee Manta capes i. often recognized as a character trait 
yet it carries no obvious moral connotation. Evidence relevant to 
a person’s skills or experience with respect, to some activity is, 
however, distinguishable. Thus, testimony that a driver is “reck- 
less” implicates character in a way that evidence of his inexperi- 
ence (e.g., a learner’s permit, fewer than 10 hours behind the 
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(Tth ed.) (unchanged from earlier edi- t875 19th-century roots in the “popu- 
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cases. E.g., Hart v. State, 75 Wis. 2d $ 186 (7th ed.) ary 
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apad”) person. Care should be taken, however, +e distinguish 
character from habit. In general the law prohibits the use of 
character as circumstantial evidence of conduct, particularly in 
qivil cases. Because habit is, however, always admissible to prove 

pensity, there is an inevitable and nearly irresistible tempta- 
tion to present character traits as habits,"° 


PTET 
IThe “specifics” of a person’s ex- 
ience are better assessed under Wis. 
Stats. § 904.04(2) as “other act” evi- 
dence offered to prove “knowledge,” 
“mistake,” or any other relevant prop- 
osition that does not offend the propen- 
sity rule. 

"The distinction is important 
because Wis. Stats. § 904.04 is wholly 
inapplicable if the mental state is not 
a “character” trait, regardless of the 
purpose to which the evidence is put. 
See State v. Wyss, 124 Wis. 2d 681, 
712,370 N.W.2d 745, 760 (1985) (disap- 
proved of on other grounds by, State v. 
vellinger, 153 Wis, 2d 493, 451 N.W.2d 
152 (1990) (defendant convicted of 
murdering his wife had admitted to 
police that he was jealous of his’ wife's 
held with other men; the court 

* that defendant's jealousy was not 
Win mibed character evidence under 
bye $ 904.04(1)(a) when offered 
Admit, the statements were not 
that the for the purpose of showing 
with a defendant asted in conformity 
ter for tnan of showing that 

acted in BROW NE: $ 
lar conformity with a particu- 
‘motional state, jealousy, and that 


this provided a motive and intent for 
the crime.”), 

*Blinka, Character, Liberalism, 
and the Protean Culture of Evidence 
Law (above); Wright and Miller et al., 
Federal Practice and Procedure, 
Evidence § 5233 (2d ed.). 

"See Hart v. State (above). See 
also the discussion at § 406.1. 

_ Balz v. Heritage Mut. Ins. Co., 
2006 WI App 181, 19 13, 17-18, 294 
Wis. 2d 700, 720 N.W.2d 704 (Ct. App. 
2006) (personal injury action in which 
the jury properly found that the driver 
at fault, “Lo,” was acting within the 
scope of his employment when the col- 
lision occurred; held that the trial 
court properly rejected testimony to 
the effect that “Lo previously en 
in the practice, habit or custom of 
creating records to falsely reflect that 
he was conducting business of his 
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Character evidence is also relevant as circumstantial evidence 


First, the evidence was not opinion, 
but alleged instances of conduct. How- 
ever, the instances of conduct did not 
form any predictable pattern. Instead, 
at best, it demonstrated that Lo com- 
mitted various, random falsification of 
his records to show that he was en- 
gaged in business matters. It is not 
discernable what frequency and regu- 
larity Lo engaged in ihu behavior, 
, were no ‘specific instances 

of conduct sufficient in number to war- 
rant a finding that the habit existed or 
that the practice was routine,’ See [Wis, 
Stats, $ 904,02), Further, and more to 
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tion the time spent on collateral forays.’ In civil cases the 
propensi inference is completely foreclosed, except for evidences 
of witnesses truthful character as governed by Wis. Stats 
906.08 and Wis. Stats. $ 906.09.’ In criminal cases, again with 
fhe notable exception of witnesses’ character for truthfulness the 
rosecution 1$ generally forbidden from using character as 
dence, except in narrow cases involving sex crimes.° 
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The law posits that all witnesses, lay or expert, have a 
character for truthfulness that may be tested at trial. The rele- 
vancy of this impeachment is a straightforward example of 
character as circumstantial evidence of conduct: If the witness is 
an “untruthful” person, for example, this tends to prove that his 
or her testimony might also be false. ! 

Cross-examination can delve into specific instances of untruth- 
ful behavior by the witness. Character witnesses may be called to 
affirm or deny that the subject witness has an “untruthful” 
character. Criminal convictions are admissible as further evi- 
dence of untruthful character, The procedures governing this 
rm of impeachment are discussed in detail at § 608.1 and 
§ 404.3 a ereetey evidence in civil cases; character at _ 
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§ 5234 (2d edi) (“The rule applies only 
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is offered “for the purpose of proving 
that he acted in conformity therewith 
on a particular occasion.” If the evi- 
dence is not offered to prove conduct, 
or if the conduct to be proved is not 
that of the person whose character has 
been shown, then the evidence is not 
excluded by Rule 404(a).”); MeCormick 
on Evidence § 189: (7th ed.) (discussing 


character for “care”). 
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®The door could be opened sev- 
eral different ways. First, the defen- 
dant himself could testify that he is a 
“good” or “careful” driver. Second, a 
character witness could offer her own 
opinion, or relate the defendant’s rep- 
utation with respect to “good” driving. 
"Wright and Miller et al., Federal 
Practice and Procedure, Evidence 
§ 5236 (2d ed.). The 2011 revision to 
Fed. R. Evid. 404(2) makes it crystal 
clear that only defendants in criminal 
cases may elect to prove their charac- 
ter as propensity proof. i 
*Wis. Stats. § 904.04 Judicial 
Council Committee’s note (observing 
that “[t]he general ban on character 
evidence to prove that a person acted 
in conformity therewith on a particu- 
lar occasion is consistent with Wiscon- 
sin cases|,]” The Judicial Council cited 
for support spiel | v, Continental 
Cas, Co., 48 Wis, 2d 637, 646, 180 
N,W.2d 726, 731 (1970) which in turn 
quoted Drexler y, Zohlen, 216 Wis, 483 
494, 257 N.W, 675, 679-80 (1934) for 
the general rule that “a party is not 
entitled to introduce evid 
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the pleadings or the nature of the ac- 
tion, charged him with committing a 
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he might be subjected to a criminal 
prosecution as, for example, ... 
fraud.” . 

9See Hart v. State, 75 Wis. 2d 
371, 392 n.9, 249 N.W.2d 810, 819 n.9 
(1977). 
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Wis. 2d 700, 720 N.W.2d 704 (Ct. App. 


2006) (personal injury action in which 


the jury properly found that the driver 
at fault, “Lo,” was acting within the 
scope of his employment when the col- 
lision occurred; held that the trial 
ee properly rejected testimony to 
the effect that “Lo previously engaged 
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creating records to falsely reflect that 
e was conducting business of his 
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ee ETTR a 
status of habit. First, the evidence was 
not opinion, but alleged instances of 
conduct. However, ‘the instances of 
conduct did not form any predictable 
ttern. Instead, at best, it demon- 
strated that Lo committed various, 
random falsification of his records to 
show that he was engaged in business 
matters. It is not discernable what 
frequency and regularity Lo engaged 
in this behavior. Thus, there were no 
‘specific instances of conduct sufficient 
in number to warrant a finding that 
the habit existed or that the practice 
was routine.’ See [Wis. Stats. § 904.02]. 
Further, and more to the point, even if 
this evidence was admissible, it would 
not show that Lo actually was engag- 
ing in personal business on the day of 
the accident. The record does not 
indicate that any testimony provided 
would address Lo’s records for the day 
of the accident, Therefore, the evi- 
would essentially reveal Lo’s al- 
Propensity for dishonesty. Be- 
admitting this testimonial 
nce effectively would have singu- 
idressed Lo’s character and not 
able habit, the trial court 
y exercised its discretion 
cluded the evidence.”), 
My ‘Morris y, State, 58 Wis, 
205 N,W,2d 559,561 (1973) 
ses it has been recognized 
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tive fact which under eg oh 
law determines the legal rights and li- 
abilities of the parties and, where that 
character trait is in issue, that trait of 
character must be open to proof, in- 
cluding a showing of specific acts.”). 

See also Fed. R. Evid. 404 advi- 
sory committee’s note (“Character 
itself may be an element of a crime, 
claim, or defense. A situation of this 
kind is commonly referred to as ‘char- 
acter in issue.’ Illustrations are: the 
chastity of the victim under a statute 
specifying her chastity as an element 
of the crime of seduction, or the compe- 
tency of the driver in an action for 
negligently entrusting a motor vehicle 
to an incompetent driver. No problem 
of the general relevancy of character 

' evidence is involved, and the present 
rule therefore has no provision on the 
subject. The only question relates to 
allowable methods of proof, as to which 
see Rule 405, immediately following.”). 

1 Bankert by Habush v. Thresher- 
men’s Mut. Ins, Co., 110 Wis. 2d 469, 
329 N:W.2d 150 (1983) (negligent s 
trustment claim involving parental li- 
ability for damages caused haane 
driver; the court observed that liap: 0 
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Johnson v. Misericordia 
Community Hospital, 99 Wis. 2d 708, 
737, 301 N.W.2d 156, 171 (1981) (ac- 
tion against a hospital for negligently 
granting surgical privileges to an 
“incompetent” surgeon, the court hold- 
ing that the hospital had a duty “to 
exercise reasonable care to permit only 
competent medical doctors the privi- 
lege of using their facilities;” the court 
also permitted a variety of detailed in- 
quiries into the particular doctor’s 
training, experience, and reputation 
in the medical community). Character 
may also be at issue in an action 
predicated on the negligent supervi- 
sion of an employee. 

"8Strelecki v. Firemans Ins. Co. of 
Newark, 88 Wis. 2d 464, 478-80, 276 
N.W.2d 794, 800-01 (1979) (wrongful 
death action in which plaintiff sought 
damages for her pecuniary loss and 
loss of society and companionship 
resulting from her husband’s death; 
applying Wis. Stats. $ 904.01 and Wis, 
Stats. $ 904.03, the court held that 
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mation), __ hey cr Pv ed od 

18rn re Termination of Parental 
Rights to Teyon D., 2002 WI App 318, 
259 Wis. 2d 429, 655 N.W.2d 752 (Ct, 
App. 2002) (TPR action where the 
court upheld the admissibility of drug 
use on the issue of parental 
responsibility: “First, except for 
statutorily-specified exceptions inap- 
plicable here, see —[Wis. Stats. 
§ 904.04(1)(a) to (c)], ‘[elvidence of a 
person’s character or a trait of the 
person’s character,’ under [Wis. Stats. 
§ 904,04(1)], ‘is not admissible for the 
purpose of proving that the person 
acted in conformity therewith on a par- 
ticular occasion|.]’ (Emphasis added.) 
Clearly, in this case, the evidence was 
not introduced for that purpose. ‘That 
is, the drug offenses and sentences 
were not introduced to prove that 
Quinsanna possessed drugs and kept 
a drug house; the theft and obstruct- 
ing offenses and sentences were not 
introduced to prove that she was a 
thief or liar, Instead, evidence of all 
the offenses and. sentences was intro- 
duced to prove that she had failed to 
assume id ‘ental responsibility for 
Keyon and Teyon, That was fair, As 
the supreme court has explained, in a 
terminatior ourt ‘cannot 
igno of why’ a par 
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M racter at issue.” Moreover, the testimony inevitab 


at any roadblock to estab- 
te ft fT arental] relationship with 
ithe child] caused by [the parent’s] ar- 
bond, and conviction was pro- 
duced by [the parent’s] own conduct.’ ”) 
citations omitted). The court also 
tuled that such evidence was admis- 
sible under the Sullivan other acts 
analysis. See J 25. Although other acts 
analysis is well-suited for specific 
events, such as the parent’s drug use 
and possession, it seems likely that 
such cases will feature witnesses-lay 
orexpert-proffering opinions about the 
parent's “fitness” or “responsibility,” 
ich directly inject the issue of char- 
See also In re Deantye P.-B., 
2002 WI App 84, J 18, 252 Wis. 2d 179, 
643 N.W.2d 194 (Ct. App. 2002) (In 
cases, “a fact finder must neces- 
sarily consider the parent’s relevant 
character traits and patterns of behav- 
and the likelihood that any prob- 
atic traits or propensities have 
or can be modified in order to as- 
‘the safety of the children.”), — 
Eg., Schaefer v, American 
3 VLU hi Ins, Co,, 192 Wis. 2d 768, 
lent 24 585, 696 (1995) (the dece- 
“8 “Propensity toward thrift and 
” is an element for a lost in- 
æ% Claim; “evidence that the 
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hot relevant to the computar 
>, mages, may tend to estab- 
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™ App 198, | 44, 287 Wis. 2d 


placing 
requires 


353, 704 N.W.2d 415 (Ct. App. 2005) 
(trial court may properly consider a 
pattern of abusive conduct” in deter- 
mining whether to grant a domestic 
abuse injunction pursuant to Wis. 


Stats. § 813.12); Guardianship of Tina 


Marie W., 215 Wis. 2d 523, 573 N.W.2d 
207, 213 (Ct. App. 1997) (petition to 
remove father as guardian of adult 
incompetent child based on allegations 
that he had sexually assaulted and 
otherwise mistreated her; held that 
because this was a civil case, the adult 
child’s best interest was at issue, and 
“Harold’s prior conduct and character 
were extremely relevant,” the trial 
judge properly admitted evidence of 
the father’s “bad acts,” including an 
earlier claim of sexual assault and a 
domestic violence injunction). 
"See Johnson by Adler v. 
Kokemoor, 199 Wis, 2d 615, 545 N.W.2d 
495, 505 (1996) (medical malpractice 


‘case involving informed consent; held 


that’ where the defendant physician 
misled the plaintiff about his expert- 
ence with a particuah ass ed 
dure, evidence of the aeons with 
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l aa that plaintiff had a violent disposition and 
was therefore more likely the first aggressor. 

Finally, evidence of other wrongs or similar accidents is often 

used in civil actions. The admissibility of other act evidence in 

both civil and criminal cases is addressed elsewhere in the text.” 


The Federal Rules 

Fed. R. Evid. 404(a) is substantively identical to Wisconsin’s 
counterpart. For most purposes, the rules governing civil evi- 
dence in state and federal court are the same. There is, however, 
one critical exception. Under federal practice, Fed. R. Evid. 415 
permits evidence of “similar acts” in civil cases concerning sexual 
assault or child molestation. In effect, it permits the proponent to 
use such character traits for a propensity inference, and to prove 
them by specific instances as well as opinion or reputation. 


‘avai era ma crimes eases, prosecutors have been given 
convictions, Thi pa raeuce evidence of similar acts and prior 
explain the victim's eeng ant 8 character might be relevant to 
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him about specific instances of inconsistent behavior (e.g., alleged 
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Obviously, the prosecution cannot “open the door” against the 
defendant's wishes by eliciting character evidence itself. Simi- 
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defendant’s good character while being cross-examined by the 
prosecutor, the State is not thereby entitled to “pounce” on the 
witness's misstep and introduce proof of “bad character.”* Again, 
the trial judge has discretion to police against abuses, irregulari- 
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254 Wis. 2d 1, 645 N.W.2d 913 (2002) 
(quoting the treatise). See McCor- 
mick on Evidence § 191 (7* ed) (defin- 
ing “pertinent” traits as “those in- 
volved in the offense charged”). 

"The concept’s elasticity is nicely 
illustrated by one defendant’s proof of 
his “sexual morality with babysitters.” 
See State v, Mainiero, 189 Wis. 2d 80, 
525 N.W.2d 304, 311 (Ct. App. 1994). 
_ There are, however, limits. See 
State v. Walston, 367 N.C. 721, 766 
SE2d 312, 316-17 (2014) (defendant 
convicted s sexually assaulting 3) child 
was properly precluded from offering 
evidence that he was “respectful” to- 
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abiding”: being “respectful to- 
‘ards children” bears no “special rela- 
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character for “nonviolence”); King v. 
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nonhostility and nonaggressiveness”), 
McCormick on Evidence § 191 
(7th ed.) (listing character traits such 
as “honesty” and “peaceableness” and 
observing that “law-abidedness” seems 
relevant “to almost any accusation”), 
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new trial in the interest of justice fol- 
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adinissible.® The extant cases pre-date the reliability standards 
of § 907.02. It is unclear whether Richard A.P. evidence, as well 
as other types of profile and syndrome evidence, will be found.to 


“E g., U.S. v. Yarbrough, 527 F.3d 
1092 (10th Cir. 2008) (defendant, a po- 
lice officer, was charged with obstruct- 
ing an investigation into police miscon- 
duct; reversible error occurred when 
the trial judge excluded defendant’s 
proffer of character evidence to the ef- 
fect that he was a “law-abiding, 
trusted police officer”). 
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State v, Walters, 2004 WI 18, 
269 Wis. 2d 142, 675 N.W.2d 77 
(2004), 


"State v. Walters, 2004 WI 18, 
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2d 777, 589 N.W.2d 674, 683 (Ct. App, 
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Davis, 2002 WI 75, I9 15-26, 254 Wis, 
2d 1, 645 N.W.2d 913 (2002), the su- 
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a juvenile homicide case, the juvenile 
introduced Richard A. P. evidence but 
in so doing waived his privilege 
against self-incrimination and thus ex- 
posed himself to an interview by the 
prosecution’s expert). — 


State v. Walters, 2004 WI 18, 
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2010 WI App 104, J 33, 328 Wis. 2d 
182, 789 N.W.2d 365 (Ct. App. 2010), 
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WI 63, 335 Wis. 2d 270, 802 N.W.2d 
454 (2011) (defendant was convicted of 
exposing a child to harmful porno- 
graphic material; held that the trial 
court properly exercised its discretion 
in excluding Richard A.P evidence of 
fered by the defense because it was 
relevant primarily to a charge of first- 
degree sexual assault which the prose- 
cution dismissed prior to trial), Gonza: 
lez states that the Richard A.P. 
evidence “became irrelevant” once the 
sexual assault count was dismissed 
Abai Jolas that the trial cut 
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er is used as circumstantial evidence of conduct. If the 


defendant elects to offer evidence of his good cha i 
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complexity of 


ad acts outside of the jury’s presence.” Indeed, the 
character evidence is such that a trial judge may 


consider requiring that defendants provide pretrial notice when 


feasible, or at leas 


t provide initial notice of an intent to offer 


character proof outside the jury’s hearing. This permits the judge 
and counsel to identify precisely which traits are pertinent and 


what specific instances may 


_ ‘Ryen where the defendant elects 
to rely on the propensity inference, 
this does not mean that the defen- 
dant’s character is “at issue” in the 
technical sense described below. The 
practical import of the distinction is 
that where character is used as cir- 
tumstantial evidence of conduct, a 
defendant is limited to opinion and 
reputation testimony as a means of 
Proving character; he may not use 
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be inquired into on cross- 


issue” language as “misleading” 
beause it confuses the use of character 
as circumstantial evidence of conduct 
and when character is an “ultimate 
issue”: “By introducing evidence of his 
good character, the criminal defendant 
lays himself open to rebuttal by proof 
that his character is bad but he does 
not make character an ultimate issue 
in the case.”) (note omitted). See also 
McCormick on Evidence § 191 (7th ed.) 
(same). l i 
Gee § 405.2. McCormick on 
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Wis. 2d 297, 421 N.W.2d 96 (1988) 
(when the prosecution uses a prior 
_ specific act to rebut defendant’s good 
character, the other act must relate to 
the character trait put into play by the 
defendant; e.g., a worthless check 
conviction was irrelevant to defen- 
dant’s character for nonviolence); State 
y, Mainiero, 189 Wis. 2d 80, 525 N.W.2d 
304, 311 (Ct. App. 1994) (defendant 
convicted of sexually assaulting his 
babysitter; the defendant proffered 
character evidence pertinent to his 
“sexual morality with babysitters,” but 
also called two adult witnesses to 
testify that the defendant had given 
them massages without sexually as- 
saulting them; held that the defendant 
had offered evidence of his “sexual mo- 
rality in general”; thus, the state 
properly introduced the testimony of a 
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of schizophrenia, as both ener ai 
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this evidence to ‘support their opin- 
ions.” 2004 WI 38 at {| 22. Concurring, 
Chief Justice Abrahamson challenged 
both the relevancy of the non-sexually 
violent related events and their admis: 
sibility under § 904.03.: 
[Section 404.501] 
‘See §§ 404.2, 608.1, 609.1. State 
v, Evans, 187 Wis 24 66, 522 N.W.2d 
ne BBO (Ot, App. 1994) (sexual ae 


sault victim's character for truthfv 


‘ness was relevant to the defense case 


but was not “an essential element” of 
e iren 

iotim’s. ee 
ful. behavior represented only eo 


ar 1 
gon OT p 

a peracter “at 
cha «4, Stats 
at 
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t 
ndue relev 


pay preasion 


a particular oceasion. Third 
ant to something other than 


ensity inference 
uct) for all third 


è 
chara vith two notable exceptions: (1) the character for truthful- 


ties 
res 


of all witnesses (see § 404.2) and (2) i hpr 
p. regardless of whether he testifies, wed offered by th i 


n 
cter, 
oral defendant. The latter exception is narrow and applies to 


aim 


sa 


erime “victims”; thus, so-called “victimless crimes” 
ng) fall within the general ban against using VRMS 
acter as circumstantial evidence of conduct.’ The broad ban 


nsity inferences effectively forecloses the defense 
"ering a third-party’s “criminal” character to versie the 
‘rd party committed the offense instead of the defendant.’ 
finally, the prosecution is precluded from offering evidence of the 
victim's good character unless it has been assailed by the defense.” 
Normally, the criminal defendant elects whether to use the 
sictim’s character as circumstantial evidence of conduct. Put dif- 


Sa’ 
ple of a circumstantial use of the 
sms character to establish her 
eaduct in conformity (i.e., the propen- 
sity inference). 
2See § 404.1 for fuller discussion 
of these other uses. i ¢ 40 
3State v. Hanson, 2012 WI 4, 
1133, 36, 43, 338 Wis, 2d 248, 808 
NW2d 390 (2012) (in a fleeing prose- 
oution, the pursuing law enforcement 
officer was not a “victim” for purposes 
of § 904.04, thus, the ban against 
propensity evidence barred evidence 
that the officer was «confrontational, 
aggressive, and hot-tempered”; the 
court declined to “superimpose” case 
law construing “victims” for restitu- 
tion purposes on the evidentiary rule 
governing character proof, the court 
also observing that such evidence may 
reed been properly excluded under 
A as well), citing the treatise 


p 


AA Wright and Miller et al., Federal 
$5937 err ; Soe atlas 

‘2d ed,) (discussing the v 7 
the term “victim” in Fed, R, Bvid. 


4) In an 
alu y event, the low probative 
Yélue of this evidence combined with 


its potential for distraction and confu- 
sion make it ripe for exclusion under 
Wis. Stats. § 904.03. 


4See State v. Scheidell, 227 Wis. 
2d 285, 595 N.W.2d 661, 668 (1999), a 
case involving “the introduction of al- 
legedly similar crime evidence that is 
committed by: an unknown third 
party.” The use of other act evidence 
to prove a third-party defense is dis- 
cussed in § 404.7. 


5State v. Jacobs, 2012 WI App 
104, q 31, 344 Wis. 2d 142, 822 N.W.2d 
885 (Ct. App. 2012) (in a homicide by 
intoxicated user prosecution which 
raised questions of ineffective assis- 
tance of counsel, testimony by victim’s 
mother about her son’s good: character 
was inadmissible where elicited by the 
State; although trial counsel failed to 
object, the court of appeals did not 
have to decide if this constituted “ex- 
cusable” trial strategy because the evi- 
dence against the defendant was over- 
whelming and “no jury Wo ld 


yant testimony about her aon'a good 
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Orr : me) 
ives the defense— ’s character. Wide latit 
fenentlys the lef delving into the vic Ps the use of the victim 


° 1 ° 
tactical opi 4 defendants, ence must be pertinent (rele 


act E Lai arpat ago pool is lin be fhe aaa i 
to an 188U tion m e 
ER testimony. The SO cise witnesses Concerning specifi, 


ination 0 ; 
cross-examinati by th 
instances of contrary behavior DY 


\ Nye eer 
tion or opinion witnesse 

i jca 
rape shiai aT AR s Unlike the present federal rule, which 
victim's s$ 
now incorporate a nasty qui 


i atever ne 

eo ea ih defendant's election to aise Pi: Ph in 
' ros ) 

character does not open the way for the p x 


nt’s) same character trait,” i 

pS RETIS DEN the prosecution 18 perme? ia ara Ms the 
victim’s peaceful character only for the ROTERES ae utting the 
inference that he or she was the first aggressor. e first aggres- 
sor inference may arise in multiple ways. For example, the 
defendant may raise it by cross-examination of the state’s wit- 
nesses or through evidence presented in the defense case-in- 
chief. The prosecution is limited, however, to proving the 
victim’s peaceful character through reputation or opinion 
testimony; the defendant is free to cross-examine these witnesses 
about specific instances of the victim’s violent character, or by 
calling reputation or opinion witnesses of his own. 

Wis. Stats. § 904.04(1)(b) does not preclude the use of a third 
party’s character, including that of the crime victim, when it is 
relevant for something other than propensity." The court may, 
however, exclude this evidence when its probative value is 


State. v. Boykins, 119 Wis. 2d which precedes the prosecution’s case- 
272, 350 N.W.2d 710 (Ct. App, 1984) in-chief. The trial court may then al- 
(recognizing that the trial court has low the prosecution to prove the vic- 
diseretion in admitting opinion evi- tim’s character for peacefulness in its 
dence as to the victim’s character for case-in-chief without any further 
violence, but reversing the attempted showing, or it may exercise its discre- 
munder conviction where the exclusion tion under Wis. Stats. § 906.11 to 
rr hoito AA a B en abuse forestall this evidence until defendant 
jeute ane AP pyar defen- has further crystallized the first ag- 
cones te presong Bressor issue during the evidentiary 


pig TP part of the trial, See State v. Puliz- 
Pas § 406,49 cat? fisas zano, 155 Wis, 2d. 633, 456 N.W.2d 
See $4201, «825, 386 (1990) (example of defendant 


"Fed, R, Evid, 404(ay1), "= Peni character 
“The yer se by impliei oh aR 
the door during an opening statement AN RE) See US. v. Sellers, 906 F2d 597, 


sa 604, 81 Ped. R, Evid. Serv, 459 (11th 


cases the 
rding the 
©, which 
pens the 
aunched 
Victim’s 


ttack his 


rove the 
sting the 
5 aggres- 
ple, the 
te’s wit- 
case-in- 
ing the 
opinion 
itnesses 
r, or by 


a thira 
ven it is 
rt may, 
alue is 


on’s CASE- 
‘then al- 
: the vic- 
ess in its 

further 
ts discre- 
06.11 to 
lefendant 
first ag- 
dentiary 
y. Puliz- 
; N.W.2d 
efendant 
sharacter 
zidence). 
F.2d 597, 
159 (11th 
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F 502 «MeMorris evidence” 


404 
cter-re 


su) an the issue of self-defense is 


or 
gault the defendant may, in su 


defense defendant believed to 


W 
ch 
wi 


aracter of the victim by proving prior specific inst 
‘thin his knowledge at the time of the incident, empliasie added) 


$ 404.502 


púti ally outweighed by the considerations under Wis, St 
. Stats, 


and self-defense Cases 


Morris rule is a prime exampl Pays 
qe Me lated evidence for soniething tite Permissible uge of 


maracte conduct. The rule establishes that 


er than proving the 


rai i io 
ised in a prosecution for ag- 


homicide, and there is a factual basi 
8 to support 
poe of the defense, establish 


e the turbulent ip violent 
es of violence 


evidence is admissible for the purpose of shdwing the 


efenda 


nt’s state of mind at the time of the incident, namely, 


t feared the victim b ) 
that the defendant victim based on his belief or knowl- 
e that the victim was a violent person who had borima 


c violent acts. The most explosive source of proof are prior 


violent acts believed to have been committed by the victim (e.g., 
«j heard he shot someone. . .”), but evidence of the victim’s rep- 


E o 
Cir. 1990) Gn a conspiracy prosecution 
of sheriffs department investigators 
for the beating of a theft suspect, the 
trial court properly admitted evidence 
ofa co-defendant’s “violent propensi- 
ties” to show that defendants were 
aware of this proclivity, knowingly 

itted this violent person to “talk” 
with the suspect, and anticipated the 
eventual beating). The Sellers court 
analyzed this issue under Fed. R. 
Evid. 404(a), not 404(b) (governing 
other acts). It concluded: “[elven gen- 
eral character evidence can be ‘rele- 
vant to an issue other than . .-. char- 
acter’ where, as here, it is probative of 
knowledge and intent on the part of 
the defendant.” 906 F.2d at 604, n.10 
(citation omitted). 


[Section 404.502] i 


1McMorris y. State, 58 Wis. 2d 

144, 152, 205 N.W.2d 659, 563 (1973). 
State y. Jackson, 2014 WI A, J1 81- 

82, 352 Wis, 2d 249, 841 N.W.2d 791 
14) (supreme court distinguishes 

0 very different uses of a victim’s 
Prior acts of violence in a self-defense 
“ase; (1) McMorris evidence, which 
ae that the defendant “knew” or 
of heard about a yietim’s prior acts 
violence and is restricted to proof of 


the defendant’s state of mind in self- 

defense cases; (2) a victim’s violent 

character as proof of propensity, where 

§ 904.04(1)(b) and § 904.05 restricts 
the defense to reputation and opinion 
evidence through traditional character 
witnesses—specific instances may not 
be used by the proponent (defendant) 
to establish the victim’s propensity for 
violence). See State v. Head, 2002 WI 
99, 1 126, 255 Wis. 2d 194, 648 N.W.2d 
413 (2002) (citation omitted): 


126 In a case in which a defendant 
asserts self-defense and wishes to pre- 
sent McMorris evidence, the court 
must determine whether the defendant 
has sufficiently placed self-defense into 
issue. If the court determines that the 
defendant has presented a sufficient 
factual basis for a claim of self-defense, 

it must determine whether to admit 
any or all of the proffered McMorris 
evidence. 

See also State v. Daniels, 160 
Wis, 2d 85, 465 N.W.2d 633 (199D; 
Bedford v. State, 65 Wis. 2d 357, 222 
N.W.2d 658 (1974) (defendant ber 
victed of first degree murdon A a 
ficient factual basis for self- 
justified exclusion of evi 


ing defendant’s knowledge 


prior violent acts). 


- 


co concerts 
of victims 
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j rovided the defend 
guengat kfense at issue. ant 


utation is also ‘or to the 0 i 
acts of violence cannot, be 


believed such inform ror apecific 
In theory, at least, fhe victim was the first aggressor (ie, t 
ogee establish, ny fin SP Observe however, that the defen. 


ject’ nduct). Sj fie | 

show the subject's co ronris evi once (specific Ea 

iOi e McMorris l , of 

dant may ooN once known to defendant at the time) with repy. 
e » 

ìi ini ony as to Uh aracte 

violence "fared to ae Ys tim's violent propensities (i.e, as 

ore ial evidence of conduct). 


i admissi y t \ 
specific Sy the reputation and opinion evidence may be used to 
establish the victim’s cond Ithough 1, 

‘ate such subtleties, the distinction 18 ım t 
RS cout assesses the admissibility of the evidence in the first 
instance. The de 


lent acts at the time 0 
oy to the extent that they may have affected the defendant’s 


thinking at the time of the incident.’ The defendant may 
introduce extrinsic evidence corroborating the other acts. The 


» 


2The McMorris evidence is ad- 
missible because it “bear[s] on the 
leness of the defendant’s ap- 
ion of danger at the time of the 
incident.” State v. Head, 2002 WI 99, 
J 128, 255 Wis. 2d 194, 648 N.W.2d 
413 (2002) (citations omitted); ss, 
§ 128 Admissibility is not automatic. 
As a general rule, McMorris evidence 
may not be used to support an infer- 
ence about the victim’s actual conduct 
during the incident. Sjt 
[T]he testimony relates to the defen- 
dant’s state of mind, showing what 
ther] beliefs were concerning the 
victim’s character. Such evidence 


and 
exercise of the privilege of self- 
{if the defense nse theo 
get! . sont i 
ir | State v, Daniels, iels, 160 Wis, 2 
85, 465 N.W.2d 633, n.5 (199 We 


F 


court specifically declined the opportu 
nity to identify or discuss wh : 
yo bay ees, ener tho 


§ 904.04(2), enti a a aa rea 


of specific events that are relevant to 
something other than the subject's pro- 
pensity. ARI 
_ §See State v. Jackson, 2014 WI 

4, (4 81-82, 352 Wis. 2d 249, 841 
N.W.2d 791 (2014). See State v. Daniels, 
160 Wis. 2d 85, 465 N.W.2d 633 (1991) 
(relying on both theories of proof); State 
y. Boykins, 119 Wis. 2d 272, 350 N.W.2d 
710 (Ct. App. 1984); Wis. Stats. 
$904.05. a f 

-MEg State v. Head, 2002 WI 99, 
11130-141, 255. Wis. 2d 194, 648 
N.W,2d 413 (2002) (defendant's offer 
of proof recounted numerous acts 0 
violence and abuse by her. deceased 
husband, known to defendant, and 
which were offered to corroborate her 
testimony that she believed she was in 
imminent danger and shot him to 
death in self defense); McAllister V 
State, 74 Wis, 2d 246, 246 N.W.2d 511 


RN: s 
about the victim's prior violent am 


tho paola ate whieh he alam 
ji proving reason" 
e chin eaka and ap 
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ENCOR ENC i 
. , è n 04.50 
of such evidence is within t ; 3 
ant I a makes it abundantly ver, Hon ours discretion’ Cag 
i Scie er i e 
be character mi pad KAT issue for An the victim's 
to J jences the my is denied this otherwise tial Ht self-defense. 
3n- nue fOr admitting reputation, opinion, and spe rp tforward ave. 
of motim’s violent or nonpeaceful charctep p ] He instarices of a 
U- that the defense must resort to the Me is for this reason 
er strictures governing the character/propensity fea rule or the 
S rence, 
he 404.503 Character of a place or a third party “at issue” 
of “Character evidence is also admissible in inne "r, at issue 
Hi in which the legislature has defined a crime i Ry inerahgog 
Šš | the character of a third person or a place into issue y at puts 
ro it is a crime to ane a “place of prostitution” under p ADO, 
; ances, or to receive , ain cir- 
i cumst , sive compensation from the earnings of a 
2 sa TEER 
> A ‘ 
S prehension and the credibility of his when it ihe 
y | assertion”, other witnesses testified to ae z ea pahana ar Pe 
e ; violent acts by the. victim which were mitted by the father because thors as 


known to the defendant; there was no 

abuse of discretion in excluding hospi- 
io tal records substantiating one incident 
~ where the victim had injured another 
person, since the contents of the re- 
cords were beyond defendant’s knowl- 
edge); Werner v. State, 66 Wis. 2d 736, 
L 226 N.W.2d 402 (1975) (defendant al- 
) lowed to prove murder victim’s charac- 
g ter for violence through reputation and 
i opinion testimony under Wis. Stats. 
- §904.04(1)(b), but specific instances 

were excluded because self-defense did 


not place the victim’s character “at is- 


3o sue” within the meaning of Wis. Stats. 
$904.05, and the defendant failed to 
establish under McMorris that he was 


death s GEOR oo. 
_ See also State v. Simplot, 180 
285 oo N.W.2d 338, 347 (Ct. 
App. 1993) (defendant charged with 
assisting his sister in the “kidnapping” 


HIE 
es 


tone father; trial court allowed 


3 it defendant and the sister to 


by the father to prove that the 
adant was “coerced” into believing 
(ot the children were in imminent 

anger from the father; held that the 
t did not abuse its discretion 


IPINA > 


TL 4 


aware of the acts at the time of the 


of her children from the home of the - 
’g 


no showing that the defendant was 
aware of these incidents at the time of 
the kidnapping). 


State v. Daniels, 160 Wis. 2d 85, 
465 N.W.2d 633 (1991) (trial court 
abused its discretion by limiting the 
McMorris evidence to defendant’s tes- 
timony; defendant should have been 
permitted to cross-examine the victim 
about the prior acts and call another 
witness who had personal knowledge 
of them). Daniels observed that the 
trial court may limit the extrinsic evi- 
dence to minimize danger that the jury 
might use it as propensity evidence. 
465 N.W.2d at 637. Tat 

State v. Wenger, 225 Wis. 2d 
496, 593 N.W.2d 467, 473 (Ct. App. 
1999) (“defendant’s proof of the vic- 
tim’s violent acts of which he was 
aware is not limited to the accused's 
own testimony”; thus, “evidence con- 
cerning the reality or actuality of the 
victim’s prior specific violent acts 1s 
admissible to prove the reasonableness 
of the defendant’s knowledge’; any oF 
ror in excluding such evidence Was, 
however, harmless). 

‘state v. Jacks 
q 81, 852 Wis, 2d 249, 


(2014). y 


2014 WI 4, 
C41 N.W.2d 791 
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§ 404,503 
“prostitute.”’ Since such jecjormits the proponent to use reputa. 


r trait is an element of the of. 


a characte 


fense, Wis. Stats. § 904, to prove the character of the 


tion, opinion and specific instances 


i rson or the place. iĝ 
hak Other act evidence in civil and criminal cases— 
: General considerations | sacl ; 

§ 404.601 Purpose and policy Rained ior DAE 


t are “other acts l í 
: AOL e03 RRAN incidents: Pretrial notion, masing the rec- 
ord, and the judge’s power to control tng atid form 
§ 404.604 The Sullivan standard of admissibility 


601 Purpose and policy ay Dat BR 
t ws Stats. § 904.04(2) and Section Wis. Stats. § 904.03 regulate 


dmissibility of “other” crimes, wrongs, or acts, perhaps the 
pay frequently litigated question arising under the rules. The 
cornerstone case is State v. Sullivan,’ in which the supreme court 
set forth a comprehensive analysis that governs other act evi- 
dence in all cases, civil and criminal, regardless of the purpose of 
the evidence. Sullivan reaffirmed the “vitality” of Wis. Stats. 
§ 904.04, the general rule excluding propensity evidence (charac- 
ter as circumstantial evidence of conduct), and responded to the 
concern that the case law had steadily “chipped away” at the 
foundation set forth in Whitty v. State, “the seminal decision 
regarding other acts evidence.” Sullivan, then, restored the 
foundation = = oea. DS asReeb) (OTEL) SOL DE W 
_ The admissibility of other act evidence is governed by a three- 


} 
} ¥ 


$ Sar) Š 


M OL WR 


- te fe 17), n NAR GONE ante Madey ia 3 
— pet ithe | Sullivan test ) that addresses the following 


i TEMERE 


Fo Aca SNAREN > offered for an acceptable 


a 


{L Q 


VIDE 
7 NOR re aia AND Irs Limits 
© of. that i 
eputa value, is, whether the ot 
of the to ARI consequential reir acts evidenc $ 404.601 
Tener than it would be Wither ton a a tenden 
pin 3, Is the probative valu out the evider Probabl y 
tially outweighed by the ry of the other a vidence, eor 
e the issues or misleadi anger of unfain vidate 
d 18 eading the i nfair prejudi e substan 
Oven? undue ; elay, waste of time e jury, or b judice, confugi ee 
gia tive evidence? See Wis. Sta vet needless prak considerations of 
= . ` 2 g n i 
Issues ee the jolier à hi 904.03. ation of cumula- 
nal, the same standard al ajority of oth ely heavily on 
ulate hier et ae proof of sinha applies to civil soo cases are 
ither party may off accidents i 10NS, as 
s the ae y offer other dents in negligence where 
The Ge vichiniva plaintif 6 defendant, on a; WHER eee, 
court ia ant, or a third ais relate to 
eyi- 3State v. Sulli pee The rule 
ital ise 5-7, 576 NeWidd: 80 A LOINC ADIANTO DAAM 
Gass sea 2 See WI 4, 1.55, se e ee 70, 342 Wis, 2d 29, 816 N W2 
an: (quoting Sullivan and -2d 791 (2014) (2012) (a ht Rep. Serv. 2d ier: 
) the Bt rop setting forth the food pplying the Sullivan test i e 
the Adamczak, A Sa State v. prea ree case to sore “the 
EFEN Wis. 2d 34, 841 N ey 150, J 8, 352 plant; p E conditions” at a food 
2013) ( vi .W.2d 311 (Ct. A moti i Pn acts were relev 
the applying th Pp. ive, opport : ant to 
The supreme @. three-step test). ep tunity; and intent). 
proach is court’s three-step ap- thr he evidence must satisf 
Pee aiii sis Eopyisient with, but now aa test regardless of Sa 
ving “two-step” A daha tase ind similar lates to ani it, and whether it ai 
hean ae ARON veSchsidella? third party. See Stat 
ted in other cases. S . Scheidell, 227 Wis. 2 a 
Payano, 2009 W : See State v. N.W.2d 661, 672- 20285, 595 
able Wis, 2d 348 Fi 86, 11 1 53, 63, 320 properly end A cig) Wit 
mo- citing this nae N Npa 832 (2009), Other acts by an EEE ore of 
ige, ? “Eg. Sikia . 3 . D prove that the stranger Te 
44,936, 369 Wi y. Salinas, 2016 WI tbe oa committed the offense). 
two 609 (2016) (anal is. 2d 9, 879 N.W.2d saath and applying Scheidell, see 
first ses under Wi yzing joinder of offen- ate v. Muckerheide, 2007 WI 5 
s under Wis, Stats. § 97 qT 21, 25, 298 Wis. 2d 553,” 
x particular] t 7 1,12(1), 930 A 553, 725 N.W.2d 
acts mon y the provisions for “com- j (2007) (trial court à 
on scheme » ected defi properly re- 
nce “connected or plan,” charges that are A ed defense proffer of other act evi- 
ain are part of together,” and charges aed ORR to show that the fatal collision 
tive bp a “common scheme or plan), wal Solna by his passenger's act of 
ibia £, Smith 'v, G vie ere ing the steering wheel, not the 
ma 592 N.W2 , Golde, 224 Wis. defendant’s intoxicated driving; 
1999) ı W.2d 287, 294 (Ct, App. that the Sullivan three-ste 
(applying Wis. St p e-step test also 
is, Stats, § 904,04(2), governs the defense proffer of other act 
evidence, which in this case was irreb 


the 
court held that prior bad acts com- 


Mitted by 

Admit yee rl ree were properly 

A eg heet camagan hearing); 
Aaa aaa ROR 107 Wa, BA 332, 459 
- Kriefall y, Si t, App, 1990), Estate of 
2011 WI Ap izzler USA Franchise, Inc., 
e , 74 U,C.C, Rep. Serv. 2d 


evant under the second step 


was charged with a dru 
olice, reversible error 00- 


resisting P 
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REO we; wa —- 
RO Se co O eg 
eS s Be et ca Mone 


cas ae 


Pe Zt s, 
bare fe . 
+ A “i “ 
(See 
X 
3 


a broade i ns 
ong arer rtt: acta, which theoretically 


the event described in the pE STO n a aa ed nding ¢ 
' iuded. y8 ' 
happenings were a A a dual function that creates trait. a a 
severe ec ulls in different directions. First, as an it rhe Parad 
haan cag Wis Stats. 904.04(2) precludes the use of a Dots ao i 
AON el Goat as circumstantial evidence of conduct, The -yox Josie 
persons c arac ond purpose which, if poorly administered, the theory ° 4 
rule also serves a second p Pamely, other act evidence may be Stats 904.04( 


i i n; . ‘ 
Me ty E San a ron other than the forbidden. propensity 
inference.’ Both functions warrant additional comment. 

First, other act evidence cannot be used for the character/ 3 
propensity” inference. Addressing the criminal context, the Sul- 
livan court observed that Wis. Stats. § 904.04(2) bars the prose- 


curred when the trial court excluded when it barred testimony by another 


defense evidence that the officer had 
mistreated other blacks accused of 
crimes; such other act evidence was 
probative of the officer’s “motive to lie 
and cover up what he had done, and 
that this was intentional, not the 
result of mistake or accident”); State v. 
Davis, 2006 WI App 23, J9 23-30, 289 
Wis. 2d 398, 710 N.W.2d 514 (Ct. App. 
2006) (finding reversible error where 
the trial court improperly joined bur- 
glary offenses with an unrelated 
armed robbery; additional, error oc- 
curred when the trial judge precluded 
the defense from calling as a witness a 
“burglary victim, who had misidenti- 
fied Davis [the defendant] as the bur- 
glar”; held that the victim's mistaken 
identification met all three-steps of the 
Sullivan analysis and there was “little 
chance that this witness would have 
caused an undue diversion or would 
have confused the jury”); State v, 
White, 2004 TAD 8, 1 16-17, 20, 
271 Wis, 2d 742, 680 N.W.2d 362 (Ct, 
App. 2004) (reversible error occurred 
when the trial court improperly re» 
je defendant's proffer of other acts 
robbery yictim), DIRU yyy ord 


Tabor, 191 Wis, 
gal (Chm, ‘ 
r sexual 


See also State y, 

26 487 B9 NANA Oi 
a 

abuse y 


defendant's right to present roy » hm 


boy, Charlie, to the effect that the xe Her 


defendant had not molested him: 
“Charlie’s testimony was not probative 
of Tabor’s desire for sexual gratifica- 
tion with children. The fact that Char- 
lie was not sexually assaulted by Tabor 
is not relevant to Tabor’s motive or 
intent to obtain sexual gratification 
from Kyle [the victim], nor does it 
show an absence of motive.”); State v. 
Bunch, 191 Wis. 2d 501, 529 N.W.2d 
923, 928 (Ct. App. 1995) (trial court 
properly excluded a defense proffer of 
other act evidence alleging that a third 
party had sexually assaulted the 
young victim; the alleged other crime 
had no bearing on the physical evi- 
dence—the condition of the victim's 
hymen—and was not relevant to show 
ae alternative source of the child's 
Wi Wedge?) tate v, Johnson, 184 
A 8. 2d 824, 516 N.W.2d 463, 466 (Ct. 
pp: 1994) (Wis, Stats, § 904.04(2) ap- 
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63. v, Payano, 2009 WI 86, 
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quoting this treatise. 
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The accused’s other ` The accused’s sub- The accused’s con- 
act jective, personal duct in conformity 


character, disposi- with his or her 
tion, or propensity character on the 
ae nthe charged occasion- 


short the proponent cannot use other, act evidence to show a 
aa eer cs trait in order to draw. the further inference 
that on a particular occasion that same individual acted in 
conformity with that trait. The reasons supporting the exclusion- 

y rule are well-known: ys Sh p Yor 
es The overstrong tendency to believe the defendant Sa 
rely because he is a person likely to d 
LO Paes ae ae ot b se he is believed guilty 
“e The tendency to condemn not because AETR: 
_ of the present charge but because he has escap 
o from pffenses Lee ee en i goaa ondaa dm 
ae ee TIO of attacking one NEN s dag ahah 
-onstrate the attacking evidence have A 
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Aig evidence of other crimes, ve focus on the criminal e 
Although these considerations fone, act, evidence: Anonce of 
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simple to state 
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distractions, unfairness, and 
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904,04(2) also performs, “ patono Hunostor that iy 


ngly difficult to administer. When 


does not turn on the forbid. 
duct inferences, it may bg 
e rule Setg 


propensity ban, such as A) is illustrative only; it is not 


listing in Wis. Stats. § 904.04 
exhaustive.” The rule does 
more accurately, “jam”) th 
categories. As long as the ev 


admissible apart from the propensi 


not require that courts pigeonhole (or, 
e other act evidence into one of thege 
idence is relevant and otherwise 


ity inference (act/character/ 


conduct), Wis. Stats. § 904.04(2) does not bar its use. 


§ 404.602 What are “other acts 


proven? 


” and how must they be 


“Other acts” embrace a wide variety of human conduct. Wis. 
Stats. § 904.04(2) applies to “crimes, wrongs, Or acts” that oc- 
curred at some time and place other than the event being 
litigated. It is ill-suited for analyzing general attitudes or states 
of mind, such as a murder suspect’s “ealousy” of his dead wife, 
which implicate no discernible “act” and are better addressed 
under relevancy, Wis. Stats. §§ 904.01 and 904.03." Most often 
the “act” is a discrete event, occurring at a particular time and 


"State v. Shilleutt, 116 Wis. 2d 
227, 236, 341 N.W.2d 716, 720 (Ct. 
App. 1983), decision affd, 119 Wis. 2d 
788, 350 N.W.2d 686 (1984) (“[Wis. 
Stats. § 904.04(2)] does not prohibit 
the admission of other crimes evidence 


if “offered for other purposes, such as” 


proof of motive, opportunity, intent, 
preparation, plan knowledge, identity, 
or absence of mistake or accident.” 
(Emphasis added.) We hold, as did the 
courts interpreting Rule 404(b) of the 


Federal Rules of Evidence, that the 


listing of circumstances under [Wis, 

Stats. § 904.04(2)] for which the evi- 

sacudonary bis ties mane 
ut, r rf ive,” 

(citation omitted), i% re ; 
"See the discussion at § 404,70 

708 

concerning other act evidence use 

“context” or “background,” ane fr 

Wright and Miller et al,, Federal 
Practice and Procedure, Eyidenc 

§ 5240 (2d ed.) (“The result of this 
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reading is that evidence of other 
crimes, wrongs, or acts is admissible if 


it is not offered to prove the conduct of 


the actor by way of an inference as to 
his character, without regard to 
whether or not it fits within one of the 
listed categories. As McCormick has 
said, the range of permissible purposes 
is ‘almost infinite.’”) (citations omit- 
ted). Ogee 

[Section 404,602] 

_ ‘See State v. Wyss, 124 Wis. 2d 
681, 712, 370 N.W.2d 745, 760 (1985) 
(disapproved of on other grounds by; 
prate y, ponlinger, 153 Wis. 2d 493, 
oog ee ae, 752 (1990); State v. Bauen 
At WI App 206, 41 7, 238 Wis. 2d 687, 

7 N Wedd 902 (Ct, App. 2000) (gen 

y holding that evidence of “con- 


sciousness of guilt” is admissible under 


A straightforward relevancy analysis: 
P ARDE KE y analysie 
ite use Bauer's attempt to solicit 
NAA er was a criminal act intended to 
Struct justice and avoid punishment 


F, onstrates 
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gible) ‘course, Sí 
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7908 WI App 8, I1 
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idence was proper 

-  *8tate v. Jes 

541 N.W.2d 225, 
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Stats. $ 904.04(2' 

cause the eviden 

fendant’s words 3 

is well establish: 
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= See State 


gypeNCB—RELEVANCY AND Its Limrpg 
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cil)? The incident need no 


after the event which is bein 


third person." Other act evide 


a IiE TR 
which demonstrates consciousness of 
ilt,. . » evidence related to it is not 
other acts evidence and jg admis- 
sible.”). 

Of course, some acts directly 
reflect a state of mind, even if a per- 
verse one. See State v: Normington, 
2008 WI App 8, IJ 20-40, 306 Wis. 2d 
727, 744 N.W.2d 867 (Ct. App. 2007) 
(applying the Sullivan test and the 
greater latitude standard where the 
State used pornography found on de- 
fendant’s computer that displayed 
cruel acts similar to those he commit- 
ted against the victim, a developmen- 
tally disabled adult; held that such ey- 
idence was properly admitted), 


*State v. Jeske, 197 Wis. 2d 905, 
541 N.W.2d 225, 228 (Ct. App. 1995) 
(trial judge erred in ruling that Wis. 
Stats. §904.04(2) did not apply be- 
cause the evidence concerned the de- 
fendant’s words and not his “acts”; “It 
is well established that verbal state- 
ments may be admissible as other-acts 
evidence even when not acted upon.”). 


See State v. Gray, 225 Wis. 2d 
39, 590 N.W.2d 918, 929 (1999) (col- 
eting case law, held that the “other 
evidence may consist of uncharged 
s”); State v. Rosenfeld, 93 Wis. 
2d 325, 286 N.W.2d 596 (1980) (where 
defendant attempted unsuccess- 
“uty to bribe a town board member 
into initiating an anti-public housing 
resolution, The trial court admitted ev- 
idence that ten months later another 
board member, with no connection to 
fendant, introduced the same 
"solution, This other act evidence was 
rroperly admitted because it showed 
that the town board had cognizance 
er such matters, as required by he 
bribery statute), Whitty v, State, 34 
Wis. 24 978, 293, 149 N.W.2d 557, 56 


NETA t hay character 
gon or a civil judgment. Nor Ata je ted in (e 
though it often is).° The “other” hk 


. . a 
nce ig Sometimag insidious 


Crimin 
consti 


iti ave act (al. 
lit occurr 
Moreover, the other act may Bk fected p ed bef, 


hat of a arded it i 


ot necessa : 
crimes [sic] eyi ry that prior- 
a conviction; idenco be in the form of 


; » which were rel 
issue of willfulnegs,”), SS f $ a 
‘State v. Pence, 150 Wis. 2d 75 

442 N.W.2d 540, 543 (Ct, App. 1989} 
(where defendant raised an entrap- 
ment defense, acts committed by the 
defendant after the alleged criminal 
offense were neither per se admissible 
or inadmissible, but were governed by 
the standard of relevancy); State v. 
Roberson, 157 Wis. 2d 447, 459 N.W.2d 
611 (Ct. App. 1990) (defendant charged 
with concealing stolen property; as 
proof of intent the trial court properly 
admitted evidence that 4 months after 
the offense at issue defendant was 
found in possession of another stolen 
vehicle). 

The subsequent Bat nue oh 
ever, be relevant. See Mills v. Regen 
Ins. Co., 152 Wis. 2d 566, 449 N.W.2d 
294 (Ct. App. 1989) (evidence of subse- 
quent acts in a bad faith action were 
irrelevant), Bo | 
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parties are illus! ee State v. 
described above, but 1516 NW 

Johnson, 184 Wis. ad ' (Wis. Stats. 

. App. 1994) 
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el cases, for example, the coy 
In ineffective assistance Ve ssp the phrasing of a question at 
have had to Ae Mage to reasonable trial Rosa nat should 
are rad d an objection." The key is re orn at is the 
have prove are d to prove, and does it have any tendency to make 
act being 0 ae kely? 


i rl f 
What is ean by “other” in Wis. Stats. § 904.04(2) continues 


t the trial co 
law. Put differently, when mus tit 
i paet O Nyan analysis rather than an ordinary relevancy 
analysis? «Other act” connotes occurrences that are separated in 
time, place, or manner from the event alleged in the pleadings, 


In criminal cases multiple offenses may occur during the same 


event. For example, a “sang-rape” committed over a three-hour 


riod will most likely embrace numerous charged and uncharged 
offenses (false imprisonment, robbery, various sexual assaults), 
All acts occurring during the three-hour period should be 
scrutinized for relevancy under Wis. Stats. § 904.01 and proba- 
tive value under Wis. Stats. § 904.03; there is no need to resort to 
the three-step Sullivan analysis because the acts are so closely 
linked in time, place, and manner.’ ETE: bf 

Relevance demands that there be some proof that the other act 


HI 


mer. girlfriend, fabricated assault questions constituted ineffective assis- 
charges in order to.convert his prop- tance—assuming the failure was er- 
erty while the defendant was in jail); ror, the evidence was not sufficienty 
State v: Kimpel, 153 Wis. 2d 697, 451 prejudicial). ns 


N.W.2d 790, 793 (Ct. App. 1989) (Wis. . "See State v. Bauer, 2000 WIA 

. > pp 
Stats. $ Le aig ce other acts 206, 17, 288 Wis. 2d 687, 617 N.W2d 
committed by third parties). = :- 902 (Ct: App. 2000) (generally holding 


Finally, the common law of evi- that evidence of “consci s of 
dence and the Rules of Evidence per- guilt” is admissible Boneetece o 
mit the prosecution to offer evidence guilt” is admissible under a straight 
of other crimes and acts committed by 
pon ee Mt re to obstruct 

the role of third parties in bstru 
such cases, See Haskins v, State, 97 de tice and avoid punish ent which 
Wis 2d 408, 413, 294 N.W.2d 25, 30 bie be z j 


), xe AS ADE 44) MARE og h AEF bee 
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view 
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fact” occurred; a question of condit; § 404.609 
Sa ts. $ 901.04(2). Absent a stipulation! relevane 


ut the other act. For example 


Witnesg Y under Wis, 
“efendant in sexual assault cage 


` where. t 


. com 
the prosecution must come forward wine fl similar at a 


th 
N i Offenge 

ng the prior uncharged offenses, A admissible evid 
Prevancy the judge shares her duties With th 18806 of conditional 


., sufficient if a reasonable jury 
varred by a preponderance of th 


manner than the act complained - 
ofthat different act is not necessarily 
“ther acts” evidence in the eyes of the _ 


law. 
9000 WI App 206 at { 7, n.2. 


The court closed with the follow- 


ing recommendation: 


When the State or the defense offers a - 
_ “different” act to show a-similarity be-. 


tween that other act and the act com- 
plained of, then it is properly termed 
- “other ‘acts evidence” and the court 
should proceed pursuant to [Wis. Stats. 
§ 904.04(2)]. But the first question the 
lawyers and the trial court should ask 
_ is “what is the purpose of the State’s 
_ jntention to admit the evidence?” If it 
" is not to show a similarity between the 


„a theory of admissibility,”), 


could find th ` -1€ evidence 
e evidence,’ Wie i 


ther act ġ 
erë the other Ate 


has’ outlived it 

tS usefulness, 
forth, resort to inextricable mecmor 
ment is unavailable when determining 


"Huddleston v. U.S., 485 U 


| U.S., 485 U.S, 
681, 688-90, 108 S, Ct. 1496, 1501, 99 

CL. Ed. 2d 771, 25 Fed. R. Evid. Sew 

: (1988): pet 


In the [Fed, R. Evid. 404(b)} context, 
similar act evidence is relevant only if 
-the jury can reasonably conclude that 


the act occurred and that the defendant 


was the actor. In the instant case, the 
evidence that petitioner was selling the 
: televisions was relevant under the 
_ Government’s theory only if the jury 
could reasonably find that the televi- 
sions were stolen. 


other act and the allogad aet aben ; 
perhaps the parties should entertain 
the question of whether it is “other 
~ acts” ev ‘iden ce at all. : 


For a time, some federal case 


aw approached the issue as involving 


i 
} 
| 
a 
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i 


ved the conditional fact by a prepon- 
la of the evidence. The court 
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§ 404. 
a „aion, for instance, it may be 

in a criminal conviction, ec Gag. 

ee resulta through the judgment of conviction.” Conversely, a 

ily establi one case does not necessarily preclude 


defendant's acquittal in a Oraa tharm agt aa 
ion from using that same inc! evi. 
tha Deoa Natar prosecution of another crime. Neither the Double 


ardy which includes the fact preclusion doctrine) nor 
raaja Freni in prohibit the admissibility of the other act 
ier acquittal means only that the jury held a rea. 


sonable doubt, whereas the standard of proof governing other 
acts is a simple preponderance. 


§ 404.603 Procedural incidents: Pretrial notice, making 
the record, and the judge’s power to control 
timing and form i ree 
Although Wis. Stats. § 904.04(2) does not contain an explicit 
notice requirement, Wis. Stats. § 906.11 empowers the trial judge 
to order pretrial disclosure of an intent to offer such evidence, 
The failure to provide any required pretrial notice may result in 
sanctions, including the exclusion of evidence in appropriate 
cases.’ Yet even absent such a pretrial order, the absence of ade- 
quate notice may be a factor for the trial judge to consider under 


offered evidence that the defendant committed that offense and defense 
had abused the victim and another counsel’s failure to call those other 
child in his care on other occasions, witnesses did not mean that his trial 
held that the there was sufficient evi- in this case was “unfair”); State v. 
dence for a reasonable jury to find by Landrum, 191 Wis. 2d 107, 528 N.W.2d 
a preponderance of the evidence that 36, 39 (Ct. App. 1995) (although the 


he had caused those injuries as well). 

*The prior conviction may É: y Ri : 
proven ‘one Wis. Stats. § ee) girl, the trial court properly permitted 
(the publie records exception to the evidence about this other crime in the 
hearsay rule) or Wis. Stats. defendant’s later trial for assaulting 
§ 908.03(22) (judgments of previous olying Bowls girl), discussing and ap- 
conviction), Where appropriate, the hoe © AA 


trial court may also take judicial no- pry Sa Gri date 4 Chg 

tice of the conviction, See State v, Fed. R, Evid. Serv. 1 (1990), R 

Evers, 139 Wis, 24 424,447, 407N,W.2d [Section 404,608] > 
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The admissibility of other h ve aPpellate 
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These procedures promote a dispa Nee o motion oo r When 
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e a ER] al hearin c 18ed by thi - ’ 
trial imbroglio. Although ied frentes a better record PEA ; 
a final decision on admics; pM md. 


facilitate the making 
Other act evidence 


minimize the effectiveness of Cross- 
examination and the ability to adduce 
rebuttal evidence’ ”) (citation omitted). 
Fed. R. Evid. 404(b)(2) requires 
proscutors to provide pretrial notice of 
other act evidence upon request by a 
defendant. 
*See State v. Fink, 195 Wis. 2d 
330, 536 N.W.2d 401, 404-05 (Ct. App. 
1995) (new trial ordered where two 
months before trial the defense at- 
torney demanded to know whether the 
state would offer other act evidence, 
even going so far as to file a motion to 
compel an answer; despite this, the 
State waited until the week before 
trial to notify the defense of its intent 
to use other crimes evidence and fur- 
ther withheld information about the 
ace, time, and “pattern” allegations 
until the Friday before the trial’s start 
on Monday, thus leaving the defense 
insufficient time to organize and locate 
utting evidence, some of which was 
in documentary form; held that the 
j Y Eia datoidanp i 74 
_ See also State v, Johnson, 
5, 2d 26, 43, 245 N,W.2d 687, 694 
976) (“The remedy for surprise ín np. 
A eas rical exclusion of evidence, ’ 


| may be admi 
trial, once the court is satisfied ihe 


missibility until th may not be able to make 


d at any poi : 
point during the 
he three-step test has been 


Hough v, State, 70 Wis. 2d 807 816 
235 N.W.2d 534, 538-39 (1978) (ng 
unfair surprise where defendant was 
apprised of the other act evidence the 
day before it was first admitted). 


°L.M‘S. v. Atkinson, 2006 WI App 
116, {f 29, 30, 294 Wis. 2d 553, 718 
N.W.2d 118 (Ct. App. 2006) (civil ac- 
tion where daughter alleged that 
mother’s former boyfriend sexually as- 
saulted her; held that defendant 
waived his objection to “other act” evi- 
dence by failing to object at trial that 
the evidence was impermissible char- 
acter evidence under § 904.04, that it 
lacked the necessary foundation for 
habit evidence under § 904,06, or wA 
unfairly prejudicial under a $ haber 
balancing analysis: “In short, by 
ing to obj 


he 
ect to the admission of t 
evidence in question, or to request the 


ion of the 


d to suppor 
Pago decision: ) 


§ 404.603 


met. The timing is a fu 
times, the other act’s re 
both sides have presente 
admissibility © 


other act evidence un 
ter sense of what it 
Sullivan requires 


for admitting or excluding the evidence, 
case to the analytical framewor 


sometimes the rulings are not exp | sul 
fails to set forth its analysis with such detail, 


ll ordinarily review the record indepen- 
e the existence of a reasonable basis 
decision.® ‘ 


When the trial court 
the appellate courts wi 
dently in order to determin 


for the trial court’s discretionary 


netion of t 
levance will T 
d their case 


sts W1 


is evidence re Kant 
f this evi er that no mention be made of 


-eewation,’ A trial judge may or 
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d the judge has a bet. 


rticulate its reasoning 
applying the facts of the 
k5 Yet in the rush of trial, 
lained with sufficient clarity. 


The form of the evidence is not sacrosanct. The potential for 
unfair prejudice combined with the time spent exploring an “other 
act” often justifies a condensation of the evidence. The trial judge 
has the power to “streamline” the other act evidence by minimiz- 


ing details, thereby avoiding a 


“protracted presentation.” The 


judge might also strongly urge the parties to stipulate to the 
“facts” of the other act for the same reasons,” __ re 
§ 404.604 The Sullivan standard of admissibility _ 

In State v. Sullivan the Wisconsin Supreme Court set forth the 
definitive approach governing the admissibility of other act 


; ‘The trial court has considerable 
discretion in controlling the flow and 
timing of evidence during the trial. See 
§ 611.1. ! 1 SONH 

King v. State, 75 Wis, 2d 26, 45, 
248 N.W.2d 458, 467-68 (1977) (clari- 
fying that other act evidence may be 
admitted in either the case-in-chief or 


isputed issues); State 
sare A a 237, 365 


wh 


Atk tomy Ay i 


; State v. Hunt, 2003 WI 1,19 43- 
Gagan at thas B60 NW2d e771 
103), quoting State v. Sullivan, 21 
Wis, 20 489, p aa is 
“State v. Hunt, 2003 WI 81, J 44 
263 Wis. 2d 1, 666- (2003) 
(citations a teeth Mae A71: (2003) 
_ See State v. Murphy, 188 Wis. 
aainne) bad NW.da 924, 029 (Ct: App. 
; 94) (other act admissible on the is- 
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[Section 404.604] prove, that he viciously assaulted a de- 


"State v. Sullivan, 216 Wis. 2d a 

T1 40-44; State v. Jackson, 2014 WI A 

99 55-60, 352 Wis. 2d 249, 841 N.W.2d 

791 (2014) (quotes Sullivan and sets 

forth the three-step analysis; held that 

other act evidence in question failed 

i j all three steps because the proponent 

q ‘failed to connect the specific instances 

í ofviolence with any of the permissible 

purposes,” “failed to show the other 

acts evidence is relevant,” and failed 

the balancing test in Wis, Stats. 

$904.03); State v, Payano, 2009 WI 86, 

160, 320 Wis. 2d 348, 768 N.W.2d 832 
(2009), citing this treatise. —— 

— State y, Adamczak, 2013 WI App 

150, 18, 352 Wis, 2d 34, 841 N.W.2d 

11. (Ct, App, 2013) (quoting the three- 

p test); State y, Normington, 2008 

8, 306 Wis, 2d 727, 744 N.W,2d 

867 (Ct, App, 2007) (textbook. applica- 

_tion of the Sullivan standard in a case 

Upholding the use of pornography 

found.on defendant’s computer to 


wor 


velopmentally disabled adult in the 
same manner—a toilet plunger in- 
serted in the victim’s anus), 


c *State v, Marinez, 2011 WI 12, 
q 19; 331 Wis, 2d 568, 797 N.W.2d 399 
(2011) (discussing cases). State v. Lock, 
2012 WI App 99, 19 40-41, 344 Wis. 
2d 166, 823 N,W.2d 378 (Ct. App. 2012) 
(proponent bears the burden of estab- 
lishing the first two prongs of the Sul- 
livan standard; the opponent bears the 
burden of establishing the third prong; 
the case involves a wey l irtoa 
analysis of testimony by ten Wi 
in nich the court concluded foyer 
testimony either comported with ore 
livan or constituted harmless we 
even if it did not). Bartier rhe 
this treatise sta wat A ah arm 
bur patter policy and â 
While perhaps Pe Gik 


tatement 
more aponvato d it did not reflect the 
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cts evidence, the likelihood of ory 
Dinora nAad and appellate review becomes 
t of the evidence, in this case the State 
circuit court that the three-step 


admitting or excludin 
at trial is substantially 
more difficult, The proponent 
bears the burden of persuading the 


inquiry is satisfied. j i 
In Sullivan the defendant was charged with battering a woman 
with whom he had been “romantically involved. The other act 
evidence concerned an incident, two years earlier, during which 
the defendant had verbally assaulted his ex-wife. The progecy. 


tion was the proponent. | 
Step One: Is the evidence offered for a permissible purpose under 
Wis. Stats. § 904.04(2)? i 

Wis. Stats. § 904.04(2) is a prime example of the doctrine of 
multiple admissibility. Other act evidence will almost always be 
relevant to the subject’s character, which is generally 
inadmissible. The critical questions are whether it is also proba- 
tive of some other proposition that is of consequence to the ac- 
tion, and whether it is being offered for that purpose.* 

Properly understood, the first step is hardly demanding. The 


“State v. Sullivan, 216 Wis. 2d at error occurred in the admission of 


“See State v. Johnson, 184 Wis, dant’s misconduct with two other pa- 
2d 324, 516 N.W.2d 463 (Ct. App, tients; held that the other act evidence 


1994). In making the relevancy deter. failed step one because whether the 
ination, the Johnson court observed defendant made “inappropriate com- 
hat < ‘the other act evidence [must ments to two patients is not an accept- 
have relevance] apart from its ten. 20 reason” where the underlying of- 
dency to shed light on the subject's fenses involved sexual contact, and for 
character. One must remember <b the same reason—little similar- 
that other act evidence will almost ity’—the other acts were irrelevant to 
always be relevant to the subject's the charged offenses under step two; 
wacter and the inference that the errors were, however, harmless in 

he acted in conformity therewith, it of the “damning testimony” by 
The real questions are whether it is the Victims of the offenses, by which 
probative of some other proposi. -EPt the erroneous other act evidence 


an inference to oe A 
n86  chavacten a) to some aspect of her 
ET p. cter, | lmost all vid of hu: 
; I j » SUOR: is pot t to 
a ava Mahe erat Bg 
; v, Adamezak, 2013 "a tention to ns requires a careful at- 
150, S4 15- 2013 WI App admino o the doctrines of multiple 
d B11 (Ck, hap aaa 8 841 Of paa inility and relevance. If the line 
ecu- case can m the act to an issue in the 
Platy inference be completed without any 
288 to the person’s disposition 


Be 


ae 


p—RELEVANCY AND Ing 


BivIDENC Liming 


onent need only identi 
end upon the forbidden a relevant 

penn dence of conduch se tence of eh ction 
ee noht has th A Here it is f character pr does not 
Prponderance of the urden under Wis, to re mben umstan. 
ulate a proper ea nences If the pr tats. § 901 04( 
PDL like ia grocery ie Purpose Ponent is unable 
Serer with conside io o list, the trial judge ten We © to ar. 
profier onsiderable and dege rial judge should 8. Stats, 
the first step 1s to set up the velvet skepticism Sreet the 

a 


1. The agg 
CY analysis of the koani 
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step. 
In Sullivan the pro 
ponent (t 
Although the defendant did a State) Satisfied the first step 
examina 10n and summations strongly su el’s cross- 
injuries were inflicted accidental] See a that the victim's 


fered the other act evidence t 
‘he 0 demonstrate Lt 
to harm the victim and the absence of Madesa A a pio sh 
9 ve e 


defendant was a “violent” person ® 


Step. Two: Is the evidence re 
If articulating a. het tat a Rite proffered purpose? 
straightforward, explaining its Be i Hon (step #1) is relatively 
demanding. Sometimes proponents casutlt k es sa of 
propositions—“Judge, we’re offering this svidece A ae : 
KEREC Coes Pan, and identity’—which on closer scrutiny are 
cult to justify. ; 
Relevancy is defined by Wis. Stats. § 904.01 and has two facets: 
(1) is the proposition for which the evidence is offered of “conse- 
quence to the determination of the action” and (2) does the evi- 
dence have probative value when offered for that purpose? The 
first consideration focuses on the pleadings and the contested 
issues. The pleadings set forth the elements of the claims, 
charges, or defenses. Unless parties stipulate or fail to contest 
them, all such elements as well as any propositions tending to es- 
tablish them are fairly in dispute.° The second consideration, the 
other act’s probative value, is a common Sense datarminagon 
less on legal precedent than life experiences: Mo ne an 
courts will assess the other act’s “nearness in time, P . 


beh ebei AeA ! i ct or roposition soug 
Ie tg an ra Ra a «general rule,” the 


- ; | ae f y ” i not ame d ' d 
3 ome PAKEO: $ ADR PED greater the similarity, complexity an 
; AIR bh 


403.”) (notes omitted). 
Ë State V. Sullivan, 


Prope 916 Wis. 2d at 
y ne 


nsity to commit such acts, 
7 nce is pasnianibie yee 
‘would permit an inference q 60, wi 86: 
acter, Of course, if the line pf égtate V: Payano, aN waa 8832 
A yy thangs 

aK Wi f 4 

an be excluded under Rule (2009), 4 211 
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tronger is the case for adm; 
the events the 8 al 8 
i art acts evidence, How many, chee events ar 

sion of the other mplexity and relative frequency of th, 
| number of occurrences.” It cannot 


be gainsaid that the sak he t in both respects. Because thi 
j t is relevant 1 is 
8 a rea 4901,04(1) issue, the proponent bears the burden 


f the evid 
j nd fact by a preponderance 0 wvidence, 
Ths is it from the conditional relevancy issue, discussed 


above, which concerns proof that the oth 


The relevancy Se E 
i i other act evide , 
mare en the subject’s character.’ Indeed other act evidence ig 
inherently relevant to prove character and therefore a propensity 
to behave accordingly; the real issue 1s whether the other act is 
relevant to anything else.” “Similarity’ and “nearness” are not 
talismans." Sometimes dissimilar events will be relevant to one 
another. For example, bribing a victim not to testify demonstrates 
a consciousness of guilt which is relevant to whether the same 
defendant sexually assaulted her." Nor should “nearness” be 
understood as a litmus test of temporal or spatial proximity, but 


"Sullivan, 216 Wis. 2d at 154. other act evidence in question failed 
State v. Payano, 2009 WI 86, 320 Wis, all three steps because the proponent 
2d 348, 9 69, 768 N.W.2d 832 (2009). “failed to connect the specific instances 

State v. Volk, 2002 WI App 274, of violence with any of the permissible 
J9 21-22, 258 Wis. 2d 584, 654 N.W.2d_ purposes,” “failed to show the other 
24 (Ct. App. 2002) (Sullivan “does not acts evidence is relevant,” and failed 
require the prior conduct to be exactly the balancing test in Wis. Stats. 
similar to the alleged offense”; held $ 904.03); State v. Payano, 2009 WI 86, 
that the prior acts were sufficiently 320 Wis. 2d 348, {| 69, 768 N.W.2d 832 
similar for purposes of the relevancy (2009), quoting the treatise. 
analysis: “the altercations described ) _ State v. Barreau, 2002 WI App 
by Love were similar in that Volk had 198, {| 40, 257 Wis. 2d 208, 651 N.W.2d 
heen drinking, ba violence was perpe- 12 (Ct. App, 2002) (evidence that the 
d against a domestic partner and defendant had burglarized the home 
Nis Play a involved strikes to the of the same victim six years earlier at 
choking’) Onoare < i the'age of 13 was not relevant to show 


“See State v. Goldsmith, 122 Wis, his intent to steal: “if other act evi- 
2d 764, 364 N.W.2d 178 (Ct, App. 1985) dence is probative of nothing more 
(defendant convicted of three counts of than the defendant's propensity to act 
Sink onl abies ro , rian wey, the evidence i not 
| : (quoting the treatise a 
prea pe evidence of defen. $ 404.6); State. Then 184 Wis. 2d 


= 
$ 
3 
= 
© 


vemen% Jp, other drug 824, 516 N.W.2d 463 (Ct, App. 1994) 

Cn Ee x miata Y Payenn: 3009 WI 9 

441 56-80, 362 Wis, 24 o£ ott WI 4 eae sad ade, $109. "68 N W.2d 832 
791 (2014) (quotes Sulliva fh h TEMA ORNS 
the three-step gis; held may State v, „ 100 Wis. 

analysis hold ; 2d 691, G09. aoa N Wad B85, 589 


as another way of eee that the $ 404.604 


evid 
ely on the forbidden wet be rel- 


, character/ 
ullivan the evidence was clea 
ae In quential proposition; the parties r w offered to establigh 
3 d “accident” were c Breed that the d j 
e this intent On ue d ontested at trial! The gio dant’s 
iden mrabative value depended upon the doctrine sf hance tt act's 
ence. Since it is the improbability of a like result bein chances: 
isseq chance that carries probative weight, the probati Pr by mere 
Tred.) similarity betw as the other act and the char ni offen the 
close the similarity between the other acts anf thee The 
ng oat Ergates VAU ho the probability that the like tantita 
ce is not repea Aay chance or coincidence In other eonte ; i mo 
‘sity like occurrence ide place enough times, it can no longer te tone 
Fog uted to mere coincidence. Innocent intent wil] become improbable em 
not The court then addressed the “similarit 45 
one distinctiveness” of the other act. The State {the Pantene 
ates fered the following analysis, as summarized by the court: 
ame The State argues in this court that there were n imilari 
' be ties between the other incident and the incident being proa aa 
but _and thus that the other acts evidence was probative of the issue of 


intent or absence of accident. The State sets forth the similariti 

the two incidents as follows: In both incidents the ete 

intoxicated; the defendant was at the home of a woman with whom 

he had been romantically involved; the defendant repeatedly 

insisted on talking to the woman; the woman refused to talk; the 
defendant became verbally abusive when the woman rejected his 
demands to talk; the woman asked him to leave; the defendant 
- remained in the woman’s home.”® watt; 


_ Agreeing that the two incidents were “similar,” the supreme 
court held that the other act proof nevertheless failed this prong 


LOT 


d on other f “State vn Sullivan 210 ey 


6 £ 

; W.2d 
2 OAA ARMO d bg, Ta. dae ood 
bs ra v, State, 99 Wie, 2d SHER», Sullivan; 216 Wis: 48° 
f i Na Ve 1980 ' State v, } tH 
278, 298 N,W.2d 820, 824 ( heer 


v. Sullivan, 216 Wis. 2d at 213 
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her and refused to le 

that he intentionally 

years later. '® 

Thus the other ac 
character/propensity 
type of person W 
more likely that 
Step Three: Is the 
outweighed by consideratio 
Stats. § 904.03? 


probativ 


The trial court’s final task is to 
the evidence against considerations 


time, and confusion of the issues. 
to the proponent of the other act ev- 


burden on the first two steps 
idence, 


The other act’s probative value 
The more attenuated its relevancy, 


the lower its probative value and the greater the likelihood that 


the jury will misuse the other act. 


analysis of the second step. 


® crate v. Sullivan, 216 Wis. 2d at 
q9 57-58. 


"State v. Jackson, 2014 WI 4, 
J 55-60, 352 Wis. 2d 249, 841 N.W.2d 
791 (2014) (quotes Sullivan, setting 
forth the three-step analysis; held that 
other act evidence in question failed 
all three steps because the proponent 
“failed to connect the specific instances 
of violence with any of the permissible 
purposes,” “failed to show the other 
acts evidence is relevant,” and failed 


the balancing test in Wis. Stats. 


§ 904.03); Vanlue v. State, 96 Wis, 2d 
81, 91, 291 N.W.2d 467, 471 (1980) 
(“Evidence of other crimes is not auto- 
matically admissible, however, there 
is no mechanical! solution available. 
The determination of whether the 
danger of undue prejudice outweighs 


the probative value of the evidence - 


must be based upon the facts of 

case after giving consideration N EA 
availability of other means of proof 
and other factors appropriate for mak- 
ing decisions of kind,”) (¢ ns 
omitted), See State v, Payano, 2009 WI 
86, 320 Wis. 2d 348, 41 69, 168 N.W.2d 
832 (2009), citing the treatise, — 
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hit the compl 


t had relevance 
inference: becaus 
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e value of the evidence substantially 


ions of unfair prejudice, 


it shifts the burden to opposing counse 
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does not make it more probable 
ainant during an argument two 


only through a banneq 
e the defendant was the 
abused his ex-wife, it wag 
d the victim in this case, 


etc. under Wis. 


weigh the probative value of 
of unfair prejudice, waste of 
17 Although case law assigns the 


l on the third step.” 
largely turns on the relevancy 


The trial judge should consider 


state v. Marinez, 2011 WI 12, 
J 19, 331 Wis. 2d 568, 797 N.W.2d 399 
(2011) (discussing cases). 

Earlier editions of this treatise 
stated that the proponent carried the 
burden on all three steps. While per- 
haps better policy and a more accurate 
statement of what occurs in practice, 
this statement did not reflect the case 
law. It is suggested, however, that the 
law should be rethought and the bur- 
den imposed on the proponent on all 
three steps, at least in criminal cases 
where the prosecutor is seeking to use 
other act evidence against the accused. 
Inherent in other act evidence is the 
proscribed character-propensity infer- 
ence, Complying with the first two 
steps is relatively straightforward and 
uanall -not all that daunting; the 
ee occurs in the’ third step 
waon ihe trial judge must determine 
oth er the probative value of the 

er act is substantially outweigh 
the omnipresent risk that the trier 
infere draw the forbidden character 
thi ay . Since the proponent creates 
this risk and is the best position to 
ttn Why it is nonetheless necessary, 
cain ows that the proponent should 
the burden on the third step. 


pyipsnce—RELEVANCy AND ITS Limrrg 


the extent to which the Proff r 


; ê 8 404, 
spute."” Put differently, how re Proposition REN 4.604 
di 20 lat adl IS in g 
gence?” Stipulations, of course, ordi ed is the qo stantial 
roof on an issue: Yet a party Galena i yi 


the burden of proof must also 


ases the State “must prove a 
D ents the defendant does not dis 


aT 


"State v. Bedker, 149 Wis, 2d 
67, 440 N.W.2d 802 (Ct, App. 1989) 
(defendant has no obligation to dig. 
close trial strategy but must inform 
the court that a certain issue wil] not 
be contested if she wishes to use this 
argument to exclude the other act eyi- 
dence). 
See State v. Harris, 123 Wis. 2q 
231, 236, 365 N.W.2d 922, 925-26 (Ct. 
App: 1985). In Harris, the trial court 
excluded other act evidence against a 
defendant, a former police officer, 
charged: with trading professional 
favors for sexual favors, On appeal, 
the state contended that other similar 
incidents were relevant to the issue of 
identity and that this evidence should 
not be precluded simply because the 
prosecution had other evidence show- 
ing defendant’s identity. Affirming the 
trial court, the court of appeals stated: 
“even a not guilty plea is insufficient 
to establish the state’s need to use 
other wrongs evidence.” The court 
intimated that such proof might be 
admissible in rebuttal if defendant af- 
firmatively contested identity during 


86 Wis, 
384 (Ct, 


Dp r gr 
W.2d 859 (1980), quoting 
Mo, BA Wis, 2d 278, 297 
1 557, 565 (1967); io 
of prior crimes or pagiirroncon 
Ai oai when enon 


0: Witt when reason 


alimi act evi 
nnot be He uninate the neg ry 
e considered, 


el us i : 
ph 8 Of a crime -Minal 
Pute,”" The į doo 1? even élei 
Judge must a] 


necessary Piling 

i & on 

ot ‘kick at the c fw aoa heat 
nce ig already in the. oon 


the defendant’ F 


sudini cause of its need 
prejudicial _ tS needless 
ý Brkt on the issue of guilt 


*1State v. Veach, 2002 WI 110 

1121, 255 Wis. 2d 390, 648 N.W.2d 

447 (2002), Veach overruled lowes 

court authority that strongly sug- 

gested that by offering to stipulate to 
certain elements of a charge, particu- 
larly in sexual assault cases, the de- 
fense might preclude the State’s use of 
other act evidence. These stipulations 
became known as “Wallerman” stipu- 
lations. The Veach court held: 
{ 118 We determine that to the extent 
Wallerman and [other cases] imply 
that the state and the circuit court are 
obligated to accept Wallerman stipula- 
tions, those cases are incorrect and 
must be overruled. We conclude that 
requiring the state or the circuit court 
to accept a Wallerman stipulation is 
directly contrary to,Wisconsin law as 
stated in Davidson and Hammer, and 
in the case of child sexual assaults, is 
also contrary to the greater latitude 
rule, While we do not hold that Waller- 

_ man stipulations are invalid per fw 
do hold that, with the exception 
ulations to a defendant's status, the 
state and the court are not obliga 


) ts of a 
stipulations to elements 0! $ 
ampai MA if aye Hine ae F 
fered in comp 
test set forth in Wallerman oat ji 


State v: Vash, #008 Wi 11 | 
(emphasing this determination 
the Ve court Ara ef 

n stipula by con 
mame pa deen ene ren: 
215 


